rely 
: re- 
itity 
008i - 
s be 
sion 
2 ac- 
rrol 
nnot 
orth 
Mili- 
nent 
» the 
, was 





the THE OFFICE OF 
coat THE JUDGE ADVOCATE GENERAL OF THE NAVY 
rec 


\bove WASHINGTON « D. C. 


r in- 
vesti- 
rality 
dings 


Summary and Special Courts-Martial 


o.un- Proof of Previous Convictions 
1€ tax 
nents 
le ali- 
ecree. 
nount 
50 or 
xable § 
rvice- 
3, In- 
U.S 
y con- 
m the 
ble as 
942-2 
at the 
t con- 
r and 
e con- 
axable 
rife in 





FEBRUARY « 1952 


axable OSS MMGANSS —_navexos P-s23 








le The | | pecs 
JAG JOURNAL 





‘ 
THE OFFICE OF 

THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGION « DC 











Published monthly by the Judge Advocate General of 
the Navy in the interest of true justice. The mission of 
the JAG JOURNAL is to promote legal forehandedness 
among naval personnel charged with the administration 
of naval law. The goal to be attained through this un- 
official medium of instruction and review for those un- 
trained or trained in law is the clear understanding of 
the basic laws governing Navy life and of the rights and 
obligations of naval personnel. 

The editorial policy has been established as one of in- 
formality, to insure that articles are presented in inter- 
esting form. Its pages are citable in Navy judicial pro- 
ceedings and will be accorded such weight as the respective 
courts may determine, when unsupported by official re- 
ports of cases referred to therein. Court-martial orders 
and opinions of the Judge Advocate General remain as 
the Navy's official sources of precedent, binding upon 
courts as such. 

Views on controversial topics expressed herein by in- 
dividual authors must be construed as being their own 
personal views, not necessarily bearing the endorsement 
or approval of the Navy Department or of the Judge 
Advocate General. 





The printing of this publication has been approved by 
the Director of the Bureau of the Budget, 15 August 1951. 





RADM G. L. RUSSELL, USN 
Judge Advocate General of the Navy 


CAPT E. E. WOODS, USN 
Assistant Judge Advocate General of the Navy 





LCDR F. H. KAUL, USN 
Editor 
MAJ J. E. STAUFFER, USMC 
Associate Editor 





For sale by the Superintendent of Documents 
U. S. Government Printing Office, Washington 25, D. C. 
Price 15 cents, $1.25 per year, $1.60 Foreign 





IN THIS ISSUE 


This month, the JAG Journal is used en- 
tirely for a single two-part article on the tric! 
of cases by summary and special courts- 
martial, prepared during the past several 
weeks by the Staff of the School of Navel 
Justice. 

Its purpose is to help all naval personnel 
gain a better understanding of the techniccl 
problems, both procedural and substantive, 
that they will encounter in this important field. 

The authors have chosen their words and 
phrases carefully, so as to achieve the maxi- 
mum of simplicity and clarity, and have pro- 
vided an actual script for each individual who 
performs a role in the courtroom. 





HE TREATISE IS DESIGNED for use by 

officers acting as summary courts-martial, 
members and counsel of special courts-martial, 
officers conducting a preliminary inquiry and 
commanding officers acting as convening au- 
thorities of courts-martial and exercising mast 
powers. 

The duties of all personnel connected with 
these courts-martial are enumerated. Sample 
trial guides to be used in summary and special 
courts-martial are also included. 

The actual procedure of sample “not guilty” 
plea “A. O. L.” cases are included and may be 
used as guides to the proper method of intro- 
ducing service record entries in all courts-mar- 
tial. 
replace the Manual for Courts-Martial, 1951, 
or the Naval Supplement thereto. All situa- 
tions that could arise are not covered, but the 
principal problems that are frequently en- 
countered are set forth. 

Records of special and summary courts-mar- 
tial in their correct form are to be found in 
the appendices hereto. Each point that is 
covered is accompanied by appropriate refer- 
ences to the Code, Manual, or Naval Supplement 
provisions. 

In anticipation of this issue’s use as a stand- 
ard reference item, by all naval activities, extra 
copies have been printed. The supply will re- 
main limited however, and careful preservation 
of your copy is advisable. 
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YURNAL 


SUMMARY AND SPECIAL COURTS-MARTIAL 


PREPARED BY THE STAFF, U.S. NAVAL SCHOOL (NAVAL JUSTICE) 


THE “ACCUSER” DOCTRINE AND THE MAST 


Under the Uniform Code of Military Jus- 
tice an accuser may not convene a general or 
special court-martial upon an accused. An ac- 
cuser is one who signs and swears to (prefers) 
the charges and specifications, has another nom- 
inally sign and swear to the charges and spec- 
ifications, or one who has a personal interest 
in the case (such as if he is the victim in a 
striking or theft case). An accuser may con- 
vene a summary court-martial upon an accused 
or award nonjudicial punishment. 

The theory behind the “accuser” doctrine is 
that someone, other than the convening author- 
ity, should make an independent determination 
that there is evidence that an offense has been 
committed before the accused may be tried by 
a special or general court-martial. Compliance 
with the code and manual provisions does not 
necessarily increase the administrative burdens 
in the various commands nor does it mean that 
the commanding officer necessarily loses the ad- 
vantage of seeing the accused at mast before 
determining the proper disposition to be made 
of the case. One procedure, which fully com- 
plies with the letter and spirit of the law, places 
no undue administrative burdens upon com- 
mands, and in which the value of the mast is 
retained, is set forth below. (In essence, this 
procedure has been followed by most commands 
for many years.) 


All reports on personnel of a command — 


should be screened by the executive officer be- 
fore the reports are brought to the attention 
of the commanding officer. This screening con- 
sists of looking into all the facts surrounding 
the report to determine if there is evidence that 
an offense has been committed and gathering 
all matters in aggravation, extenuation and 
mitigation of the offense. The executive of- 
ficer may personally gather these facts or he 
may delegate the task to another officer. Note 
that the officer gathering these facts does not 
determine the guilt or innocence of the accused ; 
his function is restricted to gathering the facts 
and determining if there is sufficient evidence 
upon which an accused could be convicted of 
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an offense. This screening is known as pre- 
liminary inquiry. This inquiry should be made 
in all cases; whereas a formal pretrial investi- 
gation is made only where the commanding of- 
ficer desires to recommend trial by general 
court-martial. It is informal in nature and 
may consist of a mere examination of the serv- 
ice record of an accused in a case of unauthor- 
ized absence or it may involve rather detailed 
interviews with witnesses (if the suspect is 
interviewed he must naturally be warned in 
accordance with Art. 31, UCMJ) in amore com- 
plicated case. 

If the screening reveals that an offense has 
been committed and it appears that a court- 
martial may be ordered, then the officer con- 
ducting the preliminary inquiry fills out page 
1 of the charge sheet, draws up the proper 
charges and specifications on page 2 and signs 
and swears to them (Unless this is done by the 
person who put the accused on report and has 
personal knowledge of the offense) before an 
officer authorized to take oaths, on page 3 of 
the charge sheet. This makes him the accuser. 
The charge sheet, along with a summary of 
the facts gathered, is then submitted to the com- 
manding officer. If the commanding officer so 
desires, the officer conducting the informal in- 
quiry may also submit a recommendation as to 
the disposition of the case. The commanding 
officer will not now become an accuser unless he 
takes more than an official interest in the case. 
He may dismiss the case, award nonjudicial pun- 
ishment, order trial by summary or special court- 
martial, or recommend a general court-martial. 
He may do this without actually bringing the 
man to mast; however, he may bring the man to 
mast as an aid in determining the proper dispo- 
sition of the case. The primary function of the 
preliminary inquiry is to gather the facts; the 
primary purpose of the mast is to decide what 
disposition is to be made of the case in view of 
the facts. An important step to remember, if it 
is desired to bring the man to mast, is to warn 
and advise him and all witnesses that may ap- 
pear, in accordance with paragraph 133b, MCM. 


3 





THE SUMMARY COURTMARTIAL 
INTRODUCTORY 


Art 16 (3), 
UCMJ 


Par 4c MCM 


Art 20, UCMJ 
Par 16a, MCM 


Par 79, MCM 
Par 79d (1), 
MCM 


Par 16b, MCM 
Par 126c (2), 
MCM 


Par 127c, MCM 


Par 5c, MCM 


The summary court-martial is 
the lowest type of naval court and 
replaces the old Deck Court. It 
is composed of one commissioned 
officer. By policy, he should be a 
lieutenant in the Navy, a captain 
in the Marine Corps, or above, if 
available. 


The summary court-martial may 
try all enlisted persons and civil- 
ians subject to the Uniform Code 
of Military Justice, for any of- 
fense for which the death sentence 
is not authorized. 


It has been specifically designed 
to try minor offenses. In the Navy 
and Marine Corps, no person may 
be tried by a summary court-mar- 
tial unless he consents to such trial 
by his signature on page 4 of the 
charge sheet. 


The summary court-martial may 
adjudge any sentence not forbid- 
den by the code except death, dis- 
missal, dishonorable or bad-con- 
duct discharge, confinement in ex- 
cess of 1 month, hard labor with- 
out confinement in excess of 45 
days, restriction to certain speci- 
fied limits in excess of 2 months 
or forfeiture of pay in excess of 
two-thirds of 1 month’s pay. But 
in the case of staff sergeants and 
above and second-class petty of- 
ficers and above, any reduction in 
rate may be for only one pay grade, 
nor may confinement be adjudged in 
such cases. 


No sentence may exceed the 
maximum punishment authorized 
for that offense by the Table of 
Maximum Punishments. 


There is no law or policy dis- 


qualifying an accuser from conven- 
ing a summary court-martial. 


DUTIES OF PERSONNEL 


Par 36b, MCM 
Appendix 4c, 
MCM 


Par 32b, 33a, 
MCM 


Par 32f (1), 
33c, MCM 


Par 33b, MCM 


Par 33j (1) 
and (3), MCM 


Par 84a, ane b, 


86a, MCM 
Par 87, MCM 


Par 86c, and d, 
M 


CM 
86b, MCM 


1 


Par 124 MCM 


1. CONVENING AUTHORITY 

A. Before trial. 

(1) Appoint summary court- 
martial by executing appointing 
order. (This must be done per- 
sonally.) 

(2) Inquire into the offense and 
fill in pages 1 and 2 and execute 
the affidavit at the top of page 3 
of the charge sheet. 
not be done personally.) 

(3) Inform the accused of the 
charges against him and certify 


- that this has been done on page 3 


of the charge sheet. (This need 
not be done personally.) 

(4) Upon receipt by the conven- 
ing authority of sworn charges and 
specifications certify this fact on 
page 3 of the charge sheet. (This 
need not be done personally.) 

(5) Assign the case to the sum- 
mary court-martial by signing the 
first endorsement (order for trial) 
to the charge sheet on page 3. 
(This need not be done personally.) 

B. After trial. 

(1) Accused convicted. 

(a) Examine record of trial for 
completeness. 

(b) Review case for legality 
(was the court properly consti- 
tuted, did the charge(s) and speci- 
fication(s) state an offense, etc) 

(c) Determine if the accused 
had the requisite mental capacity 
at the time of trial and requisite 
mental responsibility at the time 
of the offense. 

(d) Determine if there was com- 
petent evidence introduced to es- 
tablish each element of the offense 
of which the accused was found 
guilty. 

(e) Determine if the sentence 
was within the power of the court 
to adjudge for that offense, and 
within the prescribed limitations 
on punishments. 

(f) Determine if there were any 
errors which materially prejudice 
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Par 87b and ¢c, 
88a, band ¢, 


MCM 
Par 89a and b 
MCM 


Pur 88d, e (1) 
and (2), MCM 
Par 90e, MCM 
Pir 91¢c, MCM 
Sec 0114b, NS 
MCM 


Por 91c, MCM 
Sec 01146, NS 
MM (see pg. 
4068 of App. 5, 
MM, entry to 


be made by per- 


son responsible 
for accused’s 
records. ) 

Par 91c, MCM 


Par 86b (2), 
MCN 
Par 21d, MCM 


Par 86c, (2), 
MCM 


Pg 468 of 
App. 5, MCM 


Par 91c, MCM 
Sec 0107, NS 
MCM 





the substantial rights of the ac- 
cused. 

(g) Take action on finding and 
sentence in accordance with Ap- 
pendix 14a, MCM, 1951. 

(h) Enter action taken on page 
4 cf charge sheet. 


(i) Order any unsuspended sen- - 


tence executed. 
(j) Inform accused of action 


taken. 


(k) Insure that the results of 


the trial are entered in the appro- 
priate personnel and pay records. 


(1) Forward record to supervi- 
sory authority. 

(2) Accused acquitted. 

(a) If all specifications resulted 
in findings of “not guilty,” release 
accused from any restraint imme- 
diately. 

(b) On all findings of “not 
guilty,” examine the record only 
to determine if the court had the 
legal power to try the accused for 
that offense. (Was the court le- 
gally set up, did the charges and 
specifications state an offense, etc.) 

(c) Indorse record As to legality 
on page 4 of the charge sheet. 

(d) Forward record to super- 
visory authority. 


2. DUTIES OF SUMMARY COURT-MARTIAL 


“= General : See 


duties of trial 
counsel before 
trial, Par 44f, 
79e and 16a, 
MCM 


Par 79b, 44f 
(2), MCM 
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A. Before trial. 

(1) Examine charge sheet. Re- 
fer errors to convening authority 
for corrections. 

(2) Make immediate arrange- 
ments for trial. 

(a) Notify accused and all wit- 
nesses of trial. 

(b) Advise accused that you will 
assist him to obtain witnesses or 
other evidence. 

(3) Interview prospective wit- 
nesses and obtain signed state- 
ments, if possible. 

(4) Interview the accused. 

(a) Serve him with a copy of 
the charge sheet. 


i. Inform him of the fact that 
they were referred to a summary 
court-martial for trial. 

ii. Inform him who appointed 
the court and name of accuser. 

(5) Advise accused of his 
rights: 

(a) Under Article 31, UCMJ. 

-(b) To object to trial by SCM. 

(c) To submit brief for review, 
if convicted. 

(d) To a reasonable time to pre- 
pare defense. 

(e) To plead guilty or not guilty. 

(f) Names of witnesses to be 
called against him, if not guilty 
plea is entered. 

(g) To have witnesses called for 
the defense and to cross-examine 
prosecution witnesses or to have 
the court ask any proper questions 
that the accused wants answered. 

(h) To testify on the merits or 
to remain silent. 

(i) To make an unsworn state- 
ment in mitigation or extenuation 
of any offense of which he may be 
convicted. 

(j) The maximum sentence 
which the court can adjudge if the 
accused is found guilty. 


Note: The information required in (a) through (j) 
above may be mimeographed and read to the accused. A 
sample used at the U. S. Naval School (Naval Justice) 
follows and may be used as a guide. This contains the 
information required and additional information helpul 
to the accused and the SCM. The SCM should attach a 
signed copy of this to the charge sheet and allow the 
accused to retain one copy. This information is given 
to the accused in an informal conference before the trial. 
There is no legal necessity to appoint a defense counsel 
but if the accused requests counsel, the convening au- 
thority should appoint counsel for the accused if practi- 
The accused may, of course, have individual 
counsel of his own choosing and if said counsel is reason- 
ably available. 


“Suggested Information for the Accused 
You are charged with 





(Here fill in offenses with which 





the accused is charged) 





ae charge has been referred to me for trial by the Commanding 
cer. 









(Name, rank, and official position of person swearing to charges 


5 


is the accuser. Here is a copy of the charge 
sheet containing the charge(s) and specifica- 
tions. You will have a reasonable time to in- 
spect it and to prepare your defense. You may 
plead either guilty or not guilty to the of- 
fense(s). Your guilt must be proved beyond 
a reasonable doubt in order for the court to 
find you guilty. 

“The following person(s) may be called as 


ee ae ee 
(List all witnesses that the Gov- 


ernment may call) 

You will have the right to question these wit- 
nesses yourself and I will ask any proper ques- 
tion for you, if you tell me what you want me 
to ask the witness. You may call witnesses 
to testify in your behalf or produce other proper 
evidence and I will assist you in securing such 
witnesses or evidence, if you tell me what you 
want. 

“At your own request, but not otherwise, 
you may be a witness in your own behalf. The 
fact that you wish to remain silent will not be 
held in any way against you. If you choose 
to testify, I can cross-examine you just like any 
other witness. If you plead guilty or are found 
guilty you may, nevertheless, introduce wit- 
nesses or other evidence relating to your mili- 
tary record or any circumstances surrounding 
the offense which would tend to show that it 
is less serious than it seems to be on the face 
of it. You may also make an unsworn state- 
ment as a plea for leniency—but keep in mind 
that such an unsworn statement is not evidence. 

“If you plead guilty, or are found guilty, the 
maximum sentence which may be adjudged for 
the offense(s) charged, is 


(Here list maximum sentence 


for the offense(s) as given in the Table of Maximum Punishments, 


then list the jurisdictional limits) 


“It is my duty as the Summary Court to in- 
form you of your rights, to assist and advise you 
and to look out for your rights. In other words, 
I will act for you, as well as for the Government. 

“Your case will be reviewed by the conven- 


ing authority and then by the supervisory 
authority. 

“You may refuse trial by summary court- 
martial if you desire, but if you object to such 
trial, I will have to refer the case back to the 
convening authority and he may assign you a 
special court-martial. Do you understand all 
that I have said? 

“Do you intend to consent to trial by sum- 
mary court-martial? 

“Is it your present intention to plead guilty 
or not guilty? 

“You understand, you may change your mind 
on these matters any time prior to trial? 

“Do you have any questions? 

“Will you please read and sign this summary 
of the information I have just given you—keep- 
ing a copy of it for your own use. 








(Date) (Signature of accused.) 


Par 74d, MCM 


b. During trial. 
(1) Maintain dignity, decorum 


and atmosphere appropriate to aj 


judicial forum. 

(2) Act as court and prosecutor 
and also protect interests of ac- 
cused who does not have counsel. 
Insure that interests of both the 


Government and the accused are§ 


safeguarded. You must give due 
consideration to the interests of 
maintaining discipline and at the 
same time never forget that the 
liberty, finances, and even the ca- 


reer of a person are temporarily ing 


your hands. 

(3) Conduct trial—using proper 
procedure. 

(4) Enter pleas of accused and 
findings on page 4 of charge sheet. 

(5) Enter sentence, if any, on 
page 4 of charge sheet. 

ce. After trial. 

(1) Page 4 of Charge Sheet (rec- 
ord of trial by SCM) completed 
and signed by summary court of- 
ficer. 

(2) Prepare summaries of the 
evidence. 

(3) Charge sheet and other pa- 
pers comprising the record for- 


Par 70a and 
Appendix 8a, 
p. 509, MCM 


Par 16b and 
126c, MCM 


Par 79e, MCM 


Sec 0106, NS 
MCM 


Par 79e, MCM 
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| York, New York. 26 September 1951. 


warded to the CA for review. 
(This includes all documents en- 
tered in evidence as exhibits.) 
TRIAL GUIDE FOR SUMMARY COURT-MARTIAL 
SCM: “The court will come to order. 


Note: Notify OOD and CO of time of convening (by, 


memos to orderly). 

“T will now read the order appointing this 
court. 

‘U.S. S. Braze, Care of Fleet Post Office, New 
1. Ef- 
f.ctive this date Lieutenant Donn S. Bennett, 
UL. S. Navy, is appointed a summary court-mar- 
tial. (Signed) Curtis M. Ostby, Commander, 
U. S. Navy, Commanding Officer, U. S. S. 
Braze.’ 

“The court is ready to proceed with the trial 
in the case of the United States against John 
W. Albright, seaman, U. S. Navy, who is pres- 
ent in court. Are you ready for trial?” 

ACC: “Yes, sir.” 

SCM: “The court wishes to advise you, that 


f it is your right to refuse trial by summary 


court; but if you do so you may be assigned 
either a SpCM or a GCM. Knowing this do 
you consent to trial by summary court?” 


Note: If accused objects to trial by SCM the SCM officer 
will note such fact on page 4 of charge sheet and will 
return charges and allied papers to CA. If the accused 
consents to trial by SCM, have him certify that fact by 


signing the appropriate entry on page 4 of the charge 
sheet. 


SCM. (If applicable) : 
convened.” 

“Unless they are required to be present for 
other reasons, all persons expecting to be called 
as witnesses in the case of John W. Albright, 
seaman, U. S. Navy, will withdraw from the 
courtroom. 

“The general nature of the charge in this case 
is absence without leave; the charge was pre- 
ferred by Lieutenant John B. Look, Jr., U. S. 
Navy. Will the accused please stand—I will 
read the charge and specification which have 
been served on the accused by me on 11 Novem- 
ber 1951 and properly referred to this court 
for trial. Charge: Violation of the Uniform 
Code of Military Justice, Article 86. Specifica- 
tion: In that John W. Albright, seaman, U. S. 
Navy, U.S. 8S. Braze, did, on or about 1 Novem- 
ber 1951, without proper authority, absent him- 


“The court is now 
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self from his unit, to wit: the U. S. S. Braze, lo- 
cated at Newport, Rhode Island, and did re- 
main so absent until on or about 8 November 
1951. The charges were signed by Lieutenant 
John B. Look, Jr., U. S. Navy, as accuser and 
sworn to before Lieutenant Commander Lewis 
E. Stark, U.S. Navy. 

“Before you plead, do you have any objec- 
tions to this charge and specification or is there 
any other reason why you should not be tried 
on the charge and specification at this time?” 

ACC: “No. (Yes, a 

SCM: “How do you plead?” 

ACC: “Guilty. (Not guilty).” 


Note: WARNING if plea is guilty. 


SCM: “You have pleaded guilty to the speci- 
fication and to the charge. By so doing you 
have admitted every act or omission charged 
and every element of the offense. Your plea sub- 
jects you to a finding of guilty without further 
proof of that offense and you may be sentenced 
by the court to the maximum punishment au- 
thorized for it. You are legally entitled to 
plead not guilty and to place the burden of 
proving your guilt upon the Prosecution. Your 
plea will not be accepted unless you understand 
its meaning and effect. Do you understand?” 

ACC: “Yes, sir.” 

SCM: “Understanding this do you persist in 
your plea?” 

ACC: “Yes, sir.” 








If accused pleads guilty, omit from here to horizontal 
line on page 9. 

SCM: “The prosecution will begin. 

“The prosecution calls as its first witness 
Lieutenant John B. Look, Jr., U. S. Navy. 

“You swear that the evidence you shall give 
in the case now in hearing shall be the truth, 
the whole truth, and nothing but the truth. So 
help you God.” 

WIT: “I do.” 

SCM: “State your name, rank, and present 
duty station.” 

WIT: “Lieutenant John B. Look, Jr., U. S. 
Navy, U. S. S. Braze. I am the personnel of- 
ficer on this ship.” 

SCM: “If you know the accused, state his 
name.” 

WIT: “That’s John W. Albright, seaman, 
U.S. Navy.” 





SCM: “Do you have in your possession the 
service record book of the accused?” 

WIT: “I do.” 

SCM: “Does that service record book con- 
tain an entry relating to the commencement of 
an unauthorized absence commencing on or 
about 1 November 1951?” 

WIT: “Yes, on page 13(1).” 

SCM: “Produce it.” 

WIT: “Here it is.” 

SCM: “I am marking this Prosecution Ex- 
hibit 1 for identification.” 

SCM: “Does the entry on page 13(1) bear 
a signature?” 

WIT: “It does.” 

SCM: “Whose?” 

WIT: “Mine. By direction of the command- 
ing officer.” 

SCM. (to ACC): “I hand you Prosecution 
Exhibit 1 for identification for your examina- 
tion and possible objection.” 

ACC: “No objection.” 

SCM: “Prosecution Exhibit 1 for identifica- 
tion is entered in evidence as Prosecution Ex- 
hibit 1. The exhibit will be withdrawn at the 
conclusion of the trial and a true copy thereof 
substituted.” 

SCM: “Lieutenant Look, would you please 
read the entry on Prosecution Exhibit 1 appear- 
ing above your signature?” 

WIT: “U. S. S. Braze. 1 November 1951. 
On unauthorized absence from 0730, 1 Novem- 
ber 1951. Intentions not known. By direction 
of the Commanding Officer: (Signed) John B. 
Look, Jr., Lieutenant, U. S. N., Personnel 
Officer.” 

SCM: “Does the service record book contain 
an entry relating to a period of unauthorized 
absence terminating on or about 9 November 
1951?” 

WIT: “Yes, on page 13(3).” 

SCM: “Produce it.” 

WIT: “Here it is.” 

SCM: “I am marking this Prosecution Ex- 
hibit 2 for identification.” 

SCM: “Does a signature appear on that 
entry?” 

WIT: “Yes.” 

SCM: “Whose?” 

WIT: “Mine. By direction of the command- 
ing officer.” 


SCM. (to ACC): “I hand you Prosecution 
Exhibit 2 for identification for your examina- 
tion and possible objection.” 

ACC: “No objection.” 

SCM: “Prosecution Exhibit 2 for identifica- 
tion is entered in evidence as Prosecution Ex- 
hibit 2. The exhibit will be withdrawn at the 
conclusion of the trial and a true copy thereof 
substituted.” 

SCM: “Please read the entry appearing on 
Prosecution Exhibit 2.” 

WIT: “U. S. S. Braze. 8 November 1951. 
Surrendered on board the U.S. 8S. Braze at 0632, 
8 November 1951. AOL since 0730, 1 Novem- 
ber 1951, a period of about 7 days. No reim- 
bursement involved. By direction of the Com- 
manding Officer: (Signed) John B. Look, Jr., 
Lieutenant, U. S. N., Personnel Officer.” 

SCM: “Does the accused desire to cross-ex- 
amine this witness?” 


Note: If the accused desires to cross-examine the wit- 
ness, the procedure followed in the Special Court-Martial 
may be used, or, the accused may desire to have the 


SCM ask such questions as the accused requests and the ¥ 


SCM believes legally proper. 


ACC: “No.” 

SCM: “The witness is excused, subject to re- 
call. You are instructed not to discuss your 
testimony in this case with anyone except the 


court or the accused. You will not allow any § 


witness in this case to talk to you about the 
testimony he has given or which he intends to 
give. If anyone, other than the court or the 
accused, attempts to talk to you about your 
testimony in this case, you should make the cir- 
cumstances known to the court.” 

“The prosecution rests.” 

“Does the defense have any evidence to 
offer?” 

ACC: “No.” 


Note: If the accused desires to introduce evidence the 
same procedure as set forth in the Special Court-Martial, 
p. 17, may be used, except that the SCM will ask the 
preliminary questions. ; 

If the accused desires to testify, he must be warned 
as in the Special Court-Martial, p. 17. 


SCM: “Does the defense desire to present 
argument?” 
ACC: “No.” 


Note: The SCM ordinarily presents no argument. The 
accused may, if he desires, present written or oral 
argument. 
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SCM: “The trial on the merits is finished.” 
“The court will be closed.” 
“The court will come to order.” 





(Resume here in Guilty Case) 


SCM: “The accused will stand. 

“Albright, it is my duty to inform you that 
tle court has found you of the charge, guilty; 
o: the specification, guilty.” 

SCM: “The first page of the charge sheet 
slows the following data concerning you: 


‘U. S. S. Braze. 

8 November 1951. 

Accused, Name: 

Service Number: 

Grade: 

Organization: 

Contribution to 
Family Allowance: 

Date of Birth: 26 June 1928. 

Pay per Month, Total: $104.55. 

Initial Date and Term of Current Service: 23 Sep- 
tember 1950, for a term of four (4) years. 

Prior Service: None. 

Nature of any Restraint of Accused: Made pris- 
oner-at-large on 8 November 1951 aboard the 
U.S. S. Braze.’ 


“Are these facts correct?” 

ACC: “Yes, sir.” 
SCM: “Lieutenant John B. Look, Jr., U. S. 
Navy is recalled to the stand. Lieutenant Look 
you are reminded that you are still under oath. 
Does the service record book of the accused 


Albright, John W. 

476 55 43. 

Seaman. 

U.S.S. Braze, U.S. Navy. 
None. 


i contain a purported record of a previous 


conviction ?” 

WIT: “It does, page 6 (1).” 

SCM: “Produce it.” 

WIT: “Here it is.” 

SCM: “I am marking this Prosecution Ex- 
hibit 3 for identification. 

“Does Prosecution Exhibit 3 for identifica- 
tion purport to bear a signature?” 

WIT: “It does.” 

SCM: “Whose signature is it?” 

WIT: “It is my signature, by direction of 
the commanding officer.” 

SCM. (to ACC): “I hand what has been 
marked Prosecution Exhibit 3 for identification 
to you for your examination and possible 
objection.” 

ACC: “No objection.” 

SCM: “Prosecution Exhibit 3 for identifica- 
tion is received in evidence as Prosecution Ex- 


hibit 3. The exhibit will be withdrawn at the 
conclusion of the trial and a certified excerpt 
copy thereof substituted. 

“Please read the entry appearing on Prosecu- 
tion Exhibit 3.” 

WIT: “U.S. S. Braze. 28 March 1951. Of- 
fense: 22 March 1951, Sleeping Upon His 
Watch. Captain’s Mast: 23 March 1951. 
Awarded: Deck Court. Tried: 26 March 1951. 
Finding: Specification proved by plea. Sen- 
tence: To lose $15.00 per month of his pay for 
a period of three (3) months, total loss of pay 
amounting to $45.00. Approved: By CA on 
28 March 1951. Published: 28 March 1951. 
(Signed) John B. Look, Jr., Lieutenant, U.S.N., 
Personnel Officer, By direction of the Com- 
manding Officer.” 

SCM: “John W. Albright, you are now ad- 
vised that you may now present evidence in ex- 
tenuation or mitigation of the offense of which 
you stand convicted, that is, matter surround- 
ing the commission of the offense that makes 
this offense less serious than the ordinary of- 
fense of this nature or evidence of your good 
character tending to show that you should be 
punished less severely than the ordinary of- 
fender convicted of such an offense. You may, 
if you wish, testify under oath as to such mat- 
ters or you may remain silent in which case the 
court will not draw any inferences from your 
silence. In addition, you may, if you wish, 
make an unsworn statement in mitigation or 
extenuation of the offense of which you stand 
convicted. This unsworn statement is not evi- 
dence and you cannot be cross-examined upon 
it but the prosecution may offer evidence to re- 
but anything contained in the statement. The 
statement may be oral or in writing, or both.” 

ACC: “TI just want to say that I know I did 
wrong and I am sorry and won’t do it again. 
I just kept putting off leaving home.” 

SCM: “The court will be closed.” 

“The court will come to order.” 

“John W. Albright, it is my duty to inform 
you that the court sentences you to be confined 
at hard labor for 14 days and to forfeit $30.00.” 

“The trial is finished.” 


Note: Have orderly, by memo, notify OOD and CO of 
conclusion of case. 
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THE SPECIAL COURT-MARTIAL 


INTRODUCTION 


The special court-martial is the intermediate 
court-martial, roughly analogous to the sum- 
mary court-martial under the Articles for the 
Government of the Navy; however, the powers 
of punishment of the special court-martial have 
been substantially increased. 

The court is composed of three or more mem- 
bers, a trial counsel (and his assistants, if any), 
a defense counsel (and his assistants, if any), 
and a reporter. 

The Government and each accused have the 
right to challenge as many members as they 
desire for cause and each party has the right 
to one peremptory challenge. In a peremptory 
challenge, a member is removed from the court 
without any reason therefor being given by 
the party challenging him. A special court- 
martial may try all persons subject to the code 
for any offense for which the death sentence is 
not authorized; however, before an officer is 
tried by a special court-martial the case may 
be referred to the officer empowered to con- 
vene a general court-martial on the accused for 
his concurrence. 

If the accused is an enlisted person he may 
make a written request to the convening au- 
thority via the trial counsel, that enlisted per- 
sons be appointed as members of the court try- 
ing him. The convening authority must then 
appoint sufficient enlisted men from a unit other 
than the unit of the accused to constitute at 
least one-third of the membership of the court 
or he must state in writing why such enlisted 
personnel are not available. A rule of thumb 
to determine whether men are in the same unit 
or not is to see whether they are carried on 
the same personnel diary. The special court- 
martial may adjudge any sentence not for- 
bidden by the code except death, dishonorable 
discharge, dismissal, confinement in excess of 
6 months, hard labor without confinement in 
excess of 3 months, forfeiture of pay exceeding 
two-thirds pay per month, or forfeiture of pay 
for a period exceeding 6 months but no sen- 
tence for an offense may exceed the maximum 
as prescribed in the Table of Maximum Pun- 
ishments, Chapter XXV, MCM, 1951. 


10 


An accuser may not convene a special court- 
martial in the case in which he is the accuser, 
For a discussion of this doctrine and a sample 
procedure setting forth how the commanding 
Officer of the accused may avoid becoming the 
accuser. See page 3. 


DUTIES OF PERSONNEL 
I. OFFICER CONDUCTING PRELIMINARY INQUIRY 


Par 30, 32b, 


334, MCM a. Gather all facts surrounding 


the case. ; 

b. Insure that pages 1 and 2 of 
the charge sheet are properly filled 
out and that charges and specifica- 
tions are signed and sworn to. 
(Charges may be preferred either 
by the officer conducting the pre- 
liminary inquiry or by the person 
who had personal knowledge of the 
offense and put the accused on 
report.) 

c. Report findings to command- 
ing officer (attach a summary of } 
any statements of the witnsses and 
any documentary evidence to the 
charge sheet.) 


II. THE CONVENING AUTHORITY 


Par 36, 37, 38, 1 
as a. Before trial. 


1. Appoint special court-martial. 

(a) Issue appointing order. 
(This must be done personally.) 

(b) Issue individual orders to 
members of court, trial and defense 
counsel. (This need not be done 
personally and may be oral.) 

2. Insure that charges have been 
properly preferred. 

3. Upon receipt of the sworn 
charges and specifications by the 
command insure that certification 
of this fact appears on page 3 of 
the charge sheet. 

4. Insure that accused is in- 
formed of the charges against him 
and insure that the certification of 
this has been entered on page 3 of 
the charge sheet. 

5. Assign the case to the special 
court-martial by signing the first 
endorsement (order for trial) to 


Appendix 4, 
MCM 


Par 32c, MCM 


Par 33b, MCM 


Par 33c, MCM 


Par 33j, MCM 
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the charge sheet on page 3. 
need not be done personally.) 

b. After trial. 

1. Accused convicted. 

(a) Examine record of trial for 
completeness. 

(b) Review case for legality. 
(Was court properly constituted, 
etc.) 

(c) Determine that the accused 
had the requisite mental capacity 
at the time of trial and requisite 
mental responsibility at the time 
of the offense. 

(d) Determine if the competent 
evidence introduced _ established 
each element of the offense of 
which the accused was found 
guilty. 

(e) Determine if the sentence 
was within the power of the court 
to adjudge for that offense and 
within the prescribed limitations on 
punishments. 

(f) Determine if there were any 
errors which materially prejudiced 
the substantial rights of the ac- 
cused. 

(g) Take action on the record 
of trial, finding and _ sentence. 
Forms of action to be taken by 
convening authority shown in Ap- 
pendix 14b, MCM. 

(h) Prepare and issue order 
promulgating the result of trial. 

(i) The promulgating order will 
be issued by the convening author- 
ity in all cases except those in 
which the sentence includes an ap- 
proved bad conduct discharge. 

(ii) Form of promulgating or- 
der shall be in accordance with Ap- 
pendix 15, MCM. 

(iii) Distribution of the promul- 
gating orders shall be in accord- 
ance with Section 0114a (3), NS 
MCM. 

(i) Forward record to supervi- 
sory authority. 

2. Accused acquitted. 

(a) Review case for legality. 
(Was the court properly consti- 


(This 






1952 





Par 86b (2), 
89c Ye? & 92, 
MC 


Par 21d & 
44e (2), MCM 


Par 91b (1), 
94a (1) & (2), 
MCM 


Sec 0107a, NS 
MCM 


an es & 44, 
Par 44f (1), 
MCM 


Par 6a,c,d& 
44b. MCM 


Par 44h, MCM 


Par 44f (2), 
MCM 


Par 44f (3) & 
(4), MCM 





tuted, did the charge and specifi- 
cation state an offense, etc.) 

(b) A finding of not guilty or 
ruling of the court which amounts 
to a finding of not guilty requires 
no action by the convening author- 
ity. The convening authority 
should neither approve nor disap- 
prove the action of the court in 
such case. 

(c) Release the accused from 
any restraint immediately. 

(d) Forward record to super- 
visory authority. 


III. TRIAL COUNSEL 


a. Before trial. 

1. Examination of file. 

(a) Report substantial irregu- 
larities to convening authority. 

(b) Correct slight errors in 
charges and specifications. 

2. Report disqualification to con- 
vening authority. 

Note: Report any misconduct, bias, 
prejudice, hostility or previous connection 
with a particular case. In such case the 
convening authority should relieve the 
trial counsel and appoint another. 

3. Service of charges. 

(a) Serve a copy of the charge 
sheet upon the accused. 

(b) Certify this fact on page 
3 of the charge sheet. 

4. Notify all personnel involved 
of time and place of trial. 

5. Prepare for trial. 


(a) Obtain suitable room for 
court. 
(b) Thoroughly investigate 


facts of case. 

(i) Interview witnesses. 

(ii) Examine documentary and 
real evidence. 

6. Prepare trial brief. 

(a) List elements of offense. 

(b) Prepare proper questions to 
be asked of witnesses. 

(c) Study Manual and other le- 
gal authorities in regard to the law 
involved in the case. 
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Par 44f (5), 
MCM 


Par 44g (1), 
MCM 


Par 44d, 44¢ 
(2), MCM 


Par 82 & 83, 
MCM 


Par 83c, MCM 
Par 82g, MCM 


(d) Prepare outlines of opening 
statement and arguments, if any. 

7. Report any inadvisability of 
trial to convening authority. 

8. Secure attendance of wit- 
nesses and arrange for depositions 
as necessary. 

b. During trial. 

1. Execute order of the court. 

2. Superintend the proper keep- 
ing of required records and pro- 
ceedings. 

3. Represent the United States 
in the case against the accused. 

c. After trial. 

1. Supervise proper preparation 
of record. 

2. Authenticate record. 

3. Furnish the accused with a 
copy of the authenticated record of 
proceedings. 


. ASSISTANT TRIAL COUNSEL 


a. The assistant trial counsel (if 
any) may perform any duties of 
the trial counsel. 


V. DEFENSE COUNSEL 


Par 42, 46& 
48, MCM 
Par 6a, ¢, d& 
46b, MCM 


Par 48a, ¢, e, 
f,¢. MCM 


a. Before trial. 

1. Consult with accused. 

(a) Inform accused of any dis- 
qualification. 


Note: This may be based upon the un- 
fitness, bias, prejudice, hostility toward 
the accused, previous connection with 
same case and lack of legal qualifications. 
Though counsel are not required to be 
lawyers, the appointed defense counsel 
must have the same or greater legal 
qualifications than the trial counsel. 


(b) Advise accused in detail of 
his rights including his right to en- 
listed membership and his right to 
individual counsel. 

2. Prepare trial brief. 

(a) Examine charges and spec- 
ifications for correctness. 

(b) Prepare any motions desired 
to be made. 

(c) List elements of the offense. 

(d) Prepare principal questions 


Par 48d, MCM 


Par 48c & h, 
MCM 


Par 48j (1), 
MCM 

Par 48j (3), 
MCM 

Par 82e, MCM 


Par 48j (2), 
MCM 


for a cross-examination of prose- 
cution witnesses. 

(e) Prepare proper questions 
for direct examination of defense 
witnesses. 

(f) Consult legal authorities for 
questions of law involved. 

(g) Prepare outlines of opening 
statement and arguments, if any. 

3. Request trial counsel to se- 
cure attendance of witnesses de- 
sired. 

b. During trial. 

1. Represent accused at the trial. 

ce. After trial resulting in guilty 
finding. 

1. Prepare appropriate petition 
for clemency. 

2. Advise accused of appellate 
rights. 

3. Examine record for correct- 
ness. 

4. Prepare brief for appeal to 
accompany record, if desired. 


VI. ASSISTANT DEFENSE COUNSEL 


VII. 


Par 40a, b (2) 
& 41, MCM 


Par 41b, MCM 


Par 41b, MCM 
Par 40b (2), 
MCM 


a. The assistant defense counsel 
(if any) may perform any func- 
tions the defense counsel may per- 
form. 


MEMBER OF COURT 


a. Before trial. 
1. Report disqualification to con- 
vening authority. 


Note: Report any prior connection with § 


the case or that the member expects to be 
called as a witness by either side, to the 
convening authority who will then modify 
appointing order to excuse that member 
from that particular case. Also report 
any bias or prejudice to the convening 
authority. 


b. During trial. 

1. Conduct trial in orderly and 
dignified manner. 

2. Rule upon all, questions of 
law. 


Note: The President (Senior Member) 
rules upon each question subject to the 
objection of any member. 


3. Vote upon guilt or innocence 
of accused. 
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4. If the accused is found guilty 
vote upon a proper sentence. 

ce. After trial. 

1. President authenticates rec- 
ord with trial counsel. 


VIII. REPORTER 


Par 49, MCM a. During trial. 


1. Record all of the testimony 
and proceedings in open court, 
word for word, in writing or by 
mechanical means. 

b. After trial. 

1. If the sentence of the court 
includes a BCD all proceedings and 
all testimony in open court must 
be set down in writing word for 
word. 

2. In case of an acquittal or when 
the sentence of the court does not 
include a bad conduct discharge 
prepare record in accordance with 
Appendix 10, MCM, 1951. 


MCM 
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a TRIAL GUIDE FOR SPECIAL COURT-MARTIAL 


Note: Record the time and date of each opening and 
closing of the court. 

PRES: “The court will come to order. Or- 
derly, notify the convening authority and the 
officer of the deck that the court is in session.” 

TC: “The court is convened by appointing 
order or R. R. Jones, Commander, U. S. Navy, 
Commanding Officer, U. S. S. Still, serial 1030, 
dated 29 June 1951, a copy of which has been 
furnished to each member of the court, coun- 
sel, the accused, and to the reporter for inser- 
tion at this point in the record. 

“The following persons named in the appoint- 
ing order are present: 


MEMBERS 


Lieutenant Commander John E. Hartnett, 
U.S. Naval Reserve, 

Lieutenant Kenneth B. Morton, U. S. Naval 
Reserve, 

Lieutenant Donn S. Bennett, U. S. Naval 
Reserve, 

Lieutenant, junior grade, Carl B. Boone, 
U.S. Navy. 

COUNSEL 


Lieutenant John O. Hart, U. S. Naval Re- 
serve, Trial Counsel, 


FEBRUARY 1952 


Lieutenant James L. Ryan, U. S. Naval Re- 
serve, Defense Counsel. 

“No person named in the appointing order 
is absent. 

“The prosecution is ready to proceed with 
the trial in the case of the United States against 
John B. Smith, Seaman, U. S. Navy, who is 
present in the court. 

“Paul P. Dowling, Yeoman, First Class, U. S. 
Navy, has been appointed reporter of this court 
and will now be sworn. 

“You swear that you will faithfully perform 
the duties of reporter to this court. So help 
you God.” 

REPORTER: “I do.” 

TC: “The legal qualifications of the trial 
counsel] are correctly stated in the appointing 
order. 

“Trial counsel has not acted as investigat- 
ing officer, law officer, court member, or as a 
member of the defense in this case, or as coun- 
sel for the accused at a pretrial investigation 
or other proceedings involving the same general 
matter. 

“By whom will the accused be defended?” 

DC: “The accused is to be defended by Lieu- 
tenant James L. Ryan, U.S. Naval Reserve, 
the appointed defense counsel.” 

TC: “Will counsel representing the accused 
state whether the legal qualifications of the 
appointed defense counsel are other than as 
stated in the appointing order.” 

DC: “The legal qualifications of the appointed 
defense counsel are correctly stated in the ap- 
pointing order.” 

TC: “Has the defense counsel acted as the 
accuser, member of the prosecution, investi- 
gating officer, law officer or member of the court 
in this case?” 

DC: “Defense counsel has not so acted.” 

PRES: “It appears that counsel for both 
sides have the requisite qualifications. 

“Has the accused made a request in writing 
that the membership of this court include en- 
listed persons?” 

TC: “The accused has not made such a 
request.” 

PRES: “Proceed to convene the court.” 

TC: “The court will be sworn. 

Note: All persons in the courtroom rise. 

“You, Lieutenant Commander John E. Hart- 

nett, Lieutenant Kenneth B. Morton, Lieuten- 
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ant Donn S. Bennett and Lieutenant, junior 
grade, Carl B. Boone, do swear that you will 
faithfully perform all the duties incumbent 
upon you as a member of this court; that you 
will faithfully and impartially try, according 
to the evidence, your conscience, and the laws 
and regulations provided for trials by courts- 
martial, the case of the accused now before this 
court; and that if any doubt should arise not 
explained by the laws and regulations, then 
according to the best of your understanding 
and the custom of war in like cases; that you 
will not divulge the findings and sentence in 
any case until they shall have been duly an- 
nounced by the court; and that you will not 
disclose or discover the vote or opinion of any 
particular member of the court upon a chal- 
lenge or upon the findings or sentence unless 
required to do so before a court of justice in 
due course of law. So help you God.” 
Each Member of the Court: “I do.” 


Note: Members and others in the courtroom remain 
standing. 

PRES: “You, Lieutenant John O. Hart, do 
swear that you will faithfully perform the 
duties of trial counsel and will not divulge the 
findings or sentence of the court to any but the 
proper authority until they shall be duly dis- 
closed. So help you God.” 

TCs “I da.” 

PRES: “You, Lieutenant James L. Ryan, do 
swear that you will faithfully perform the du- 
ties of defense counsel and will not divulge the 
findings or sentence of the court to any but 


the proper authority until they shall be duly - 


disclosed. So help you God.” 

DC: “I do.” 

PRES: “The court is now convened.” 

TC: “The general nature of the charge in 
this case unauthorized absence. The charge 
was preferred by Lieutenant LaVar E. Stark, 
U. S. Naval Reserve. No member of the court 
will be a witness for the prosecution. The 
records of this case disclose no grounds for 
challenge. 

“If any member of the court is aware of any 
facts which he believes may be a ground for 
challenge by either side against him he should 
now state such facts. 

“The prosecution has no challenges for cause. 


“The prosecution has no _ peremptory 
challenge. 
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“Does the accused desire to challenge any 
member of the court for cause?” 

DC: “The accused challenges Lieutenant, 
junior grade, Boone for cause on the ground 
that he has formed an opinion that the accused 
was guilty of the charge.” 

PRES: “Does Lieutenant Boone wish to 
reply to this challenge?” 

MEMBER: “In reply, I wish to state that I 
have not formed such an opinion.” 

DC: “With the permission of the court, the 
defense wishes to examine Lieutenant Boone 
concerning his competency to sit on this court.” 

PRES: “Lieutenant Boone you will take the 
stand.” 

TC: “You swear that you will answer truth- 
fully to the questions touching your competency 
as a member of the court in this case. So help 
you God.” 

MEMBER: “I do.” 

TC: “State your full name, rank, organiza- 
tion and branch of service.” 

MEMBER: “Lieutenant, junior grade, Carl 


Barrington Boone, U. S. Navy, U. S. S. Still, j 


located at Newport, Rhode Island.” 

TC: “Are you a member of this court?” 

MEMBER: “I am.” 

DC: “Do you recall where you were on 27 
November 1951, at about 1200?” 

MEMBER: “Yes. I was at the Officer’s 
Club.” 


DC: “Do you recall being with anybody at 
that time?” 


MEMBER: “Yes. I was with a friend of 
mine, Ensign Charles R. Bates.” 


DC: “Did you and Mr. Bates discuss thisf 


case at that time?” 

MEMBER: “No, other than that I mentioned 
to him that I was detailed to sit as a member 
of this court.” 

DC: “Didn’t you tell Mr. Bates it was your 
opinion that this accused is guilty?” 

MEMBER: “I don’t remember.” 

DC: “Will you swear that you did not say 
it?” 

MEMBER: “No.” 

DC: “Defense has no further questions.” 

TC: “Have you formed any opinion as to 


the guilt or innocence of the accused in this 
case?” 


MEMBER: “No.” 
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TC: “Are you aware of the fact that you are 
not to consider any matters or reports which 
you may have heard outside this courtroom in 
weighing the guilt or innocence of the accused ?” 

MEMBER: “Yes.” 

TC: “Prosecution has no further ques- 
tions. Are there any further questions by the 
accused?” 

DC: “No.” 

TC: “Are there any questions by the court?” 

PRES: “No.” 

“The court will be closed.” 


Note: All persons except the members of the court 
leave, including the challenged member. 


PRES: “The court is open.” 


Note: The challenged member takes his seat with the 
court. 

TC: “All parties to the trial who were pres- 
ent when the court closed are now present.” 

PRES: “The challenge is not sustained.” 

TC: “Does the accused desire to challenge 
any other member of the court for cause?” 

DC: “No.” 

TC: “Does the accused wish to exercise his 
right to one peremptory challenge against any 
member?” 

DC: “The accused challenges Lieutenant, 
junior grade, Carl B. Boone, peremptorily.” 

PRES: “Mr. Boone, you are excused.” 

Note: The remaining members are reseated according 
to rank. 

Note: T. C. should present to members copies of the 
charge and specification. 

TC: “The charge has been properly referred 
5 to this court for trial, and with the specifica- 
tion, is as follows: Charge: Violation of the 
Uniform Code of Military Justice, Article 86. 
Specification: In that John B. Smith, Seaman, 
U. S. Navy, U. S. S. Still, did, on or about 5 
November 1951, without proper authority, ab- 
sent himself from his unit, to wit: the U.S. S. 
Still, located at Newport, Rhode Island, and 
did remain so absent until on or about 26 
November 1951. 

“The charge is signed by Lieutenant LaVar 
K. Stark, U. S. Naval Reserve, a person sub- 
ject to the code, as accuser; is properly sworn 
to before an officer of the armed forces autho- 
rized to administer oaths; and is properly re- 
ferred to this court for trial by R. R. Jones, 
Commander, U. S. Navy, the convening au- 
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thority. The charge was served on the accused 
by me on 27 November 1951. I am about to 
ask you how you plead, but before receiving 
your plea I advise you that any motions to 
dismiss the charge or to grant other relief 
should be made at this time.” 

DC: “The defense has no motions to be 
made.” 

TC: “John B. Smith, how do you plead?” 

DC: “The accused, John B. Smith, pleads to 
the specification and charge: not guilty.” 

TC: “The prosecution has no legal authori- 
ties to present to the court.” 

“Does the defense desire to present legal au- 
thorities at this time?” 

DC: “The defense does not.” 

TC: “The prosecution has an opening 
statement. 

“May it please the court, the accused in this 
case is charged with the offense of unauthorized 
absence, a violation of Article 86 of the Uni- 
form Code of Military Justice. The prosecu- 


tion will prove that the accused was granted 
leave which expired at 0800 on 5 November 
1951; that the accused failed to return to his 
duty station until 26 November 1951, some 21 
days after his leave had expired. The prosecu- 


tion will show further that this absence was 
unauthorized. 

“Does the defense desire to make an opening 
statement at this time?” 

DC: “No.” 

TC: “The prosecution calls as a witness Lieu- 
tenant LaVar E. Stark.” 

“You swear that the evidence you shall give 
in the case now in hearing shall be the truth, 
the whole truth, and nothing but the truth. 
So help you God.” 

W: “I do.” 

TC: “State your full name, rank, organiza- 
tion, station, and armed force.” 

W: “Lieutenant LaVar Elston Stark, U. S. 
Naval Reserve, U. S. S. Still. I’m personnel 
officer.” 

TC: “Do you know the accused?” 

W: “Yes, he is John B. Smith, Seaman, U. S. 
Navy, attached to the U.S. S. Still. He is sit- 
ting over there.” (The witness points toward 
the accused.) 

TC: “Are you the legal custodian of the cur- 
rent service record of the accused?” 

W: “Tam.” 





TC: “Produce it.” 

W: “Here it is.” 

TC: “Is there a page 13 therein containing 
entries relating to a period of unauthorized 
absence from approximately 5 November 1951 
to approximately 26 November 1951?” 

W: “Yes, there are two pages numbered 13. 
One page 13 contains an entry dated 5 Novem- 
ber 1951. Another page 13 contains an entry 
dated 26 November 1951.” 

(TC hands to reporter.) 

TC: “I request that the reporter mark these 
pages 13 for identification.” 

REPORTER: “The page 13 containing an 
entry dated 5 November 1951 will be Prosecu- 
tion Exhibit 1 for identification. The page 13 
containing an entry dated 26 November 1951 
will be Prosecution Exhibit 2 for identification.” 

(Exhibits then shown to accused.) 

TC: “I now show Prosecution Exhibits 1 and 
2 for identification to the accused for his exami- 
nation.” 

(Accused returns exhibits to trial counsel.) 

TC: “Do the entries on Prosecution’s Ex- 
hibits 1 and 2 for identification purport to bear 
signatures?” 

W: “They do.” 

TC: “Whose?” 


W: “Exhibit 1 for identification purports to 
bear the signature of Lieutenant J. C. Houser, 
U. S. Navy, by direction of the commanding 


officer. Exhibit 2 for identification bears my 
signature by direction of the commanding 
officer.” 

TC: “Prosecution Exhibits 1 and 2 for iden- 
tification are offered in evidence as Prosecu- 
tion Exhibits 1 and 2 and permission is re- 
quested to withdraw them at the conclusion of 
the trial and substitute true copies therefor. I 
now show them to the accused for his inspection 
and possible objection.” 

(Exhibits shown to accused for possible ob- 
jection and returned to trial counsel.) 

DC: “No objection.” 

PRES: “Subject to objection by any other 
member of the court, Prosecution Exhibits 1 
and 2 for identification are admitted in evi- 
dence as Prosecution Exhibits 1 and 2. True 
copies may be substituted. The reporter is 
directed to delete the words “for identification’’. 

TC: “Mr. Stark, will you please read Prose- 
cution Exhibit 1?” 
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W: “U. S. S. Still, 5 November 1951. . On 
unauthorized absence from 0800, 5 November 
1951. Intentions not known. By direction of 
the Commanding Officer: (Signed) J.C. Houser, 
Lieutenant, U. S. Navy, Personnel Officer.” 

TC: “Now read Prosecution Exhibit 2.” 

W: “U.S. S. Still, 26 November 1951. Sur- 
rendered on board at 1500, 26 November 1951. 
AOL since 0800, 5 November 1951, a period of 
about 21 days. By direction of the Command- 
ing Officer: (Signed) L. E. Stark, Lieutenant, 
U. S. Naval Reserve, Personnel Officer.” 

TC: “Do you know whether or not the ac- 
cused has a reputation for being a trouble- 
maker aboard ship?” 

DC: “Object on the ground that it is an at- 
tempt to introduce evidence of bad character 
of the accused before the character of the ac- 
cused has been put in issue by the defense.” 

PRES: “Does the trial counsel desire to 
reply?” 

TC: “No.” 

PRES: “Subject to the objection of any mem- 
ber the objection is overruled.” 

MEMBER (Lt. Morton): “I move that the 
court be closed.” 

Note: All persons except the members of the court 
leave the courtroom. 

PRES: “The court will come to order.” 

TC: “All parties to the trial who were pres- 
ent when the court closed are now present in 
court.” 

PRES: “The objection is sustained.” 

TC: “The prosecution has no further ques- 
tions to ask this witness. Does the defense 
wish to examine this witness?” 

DC: “The defense has no questions.” 

TC: “Are there any questions by the court?” 

PRES: “No questions by the court.” 

PRES: (to the witness): “The witness is 
excused subject to recall. You are instructed 
not to discuss your testimony in this case with 
anyone except the counsel or the accused. You 
will not allow any witness in this case to talk to 
you about the testimony he has given or which 
he intends to give. If anyone, other than coun- 
sel or accused, attempts to talk to you about 
your testimony in this case, you should make 
the circumstances known to the counsel for the 
side originally calling you as a witness.” 

TC: “The prosecution rests.” 
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DC: “The defense has an opening statement. 
“May it please the court, the defense will 
prove that the accused was prevented from re- 
turning from leave at the prescribed time by 
circumstances beyond his control. At the time 
he was to return to his station from his home 
in Boston, his father became ill and needed him. 
On 8 November the accused started back to his 
station. However, the bus on which he made 
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= the trip was wrecked and the accused was se- 
’ @ riously injured, being hospitalized for 18 days. 
e ac. AS soon as he was permitted to travel, the ac- 
uble- cused promptly returned to his station.” 
PRES: “For the record, John B. Smith, as 
n ate fg the accused in this case, you have these rights: 
acter First, you may be sworn and take the stand 
.e ac- 28 a witness. If you do that, whatever you say 
” will be considered and weighed as evidence by 
re to @ the court just as is the testimony of other wit- 
nesses, and you can be cross-examined on your 
testimony by the trial counsel and the court. 
mem- Second, you may remain silent, that is, say 
nothing at all. You have a right to do this if 
at the @ You wish, and if you do so the fact that you do 
not take the witness stand yourself will not 
count against you in any way with the court. 
doe It will not be considered as an admission that 
: you are guilty, nor can it be commented on in 
pele any way by the trial counsel in addressing the 
ent in a , : 
ake time to consult with your counsel and 
then advise the court whether you wish to tes- 
tify or to remain silent.” 
' ques" DC: “The accused desires to take the stand.” 
lefense TC: “You swear that the evidence you shall 
give in the case now in hearing shall be the 
»@ ruth, the whole truth, and nothing but the 
ourt?” Btruth. So help you God.” 
; W: “I do.” 
ness ISH TC: “State your full name, rank, organiza- 
tructed tion and station.” 
se with ws: “John B. Smith, Seaman, U. S. Navy. 
1. Youim stationed aboard the U. S. S. Still.” 
) talk to TC: “Are you the accused in this case?” 
r which W: “Tam.” 
ee DC: “Directing your attention to 8 Novem- 
“ call ber 1951, where were you?” 
| for ae W: “I was in a bus near Bristol, Rhode 
9 island, on my way to the Navy base at Newport, 
Rhode Island.” 
DC: “When did your leave start?” 
OURNAL 






EBRUARY 1952 






W: “26 October and ended at 0800, 5 Novem- 
ber 1951.” 

DC: “Were you 3 days over leave when you 
say you were in a bus near Bristol, Rhode 
Island, on 8 November 1951?” 

W: “Yes, sir.” 

DC: “Why?” 

W: “My father was sick and my mother 
needed me.” 

DC: “How long was your father sick?” 

W: “Until 8 November 1951.” 

DC: “Then what did you do, if anything?” 

W: “I caught a bus and started back to New- 
port.” 

DC: “Now directing your attention to 8 
November, when you say you were in a bus near 
Bristol, Rhode Island, what occurred, if any- 
thing?” 

W: “The bus I was in was just about to leave 
the Mount Hope Bridge on the Newport side 
when a car collided with the bus and the bus 
rolled over.” 

DC: “What happened then?” 

“W: “I guess I got pretty well banged up, 
didn’t know a thing ’til a Doc was tying up my 


head. Then I was put in an ambulance and 


taken to a civilian hospital, in Bristol, Rhode 
Island.” 

DC: “And then what occurred?” 

W: “I guess I went out again for a while. I 
was treated in the emergency room. Next thing 
I know is I was in a bed in the hospital.” 

DC: “How long were you in this bed?” 

W: “Most of the time until the hospital let 
me go.” 

DC: “When was that?” 

W: “On the morning of the 26th of No- 
vember.” 

DC: “What did you do then?” 

W: “I caught a ride in to Newport and 
caught a boat out to the ship.” 

DC: “And what day was that?” 

W: “The same day.” 

DC: “The defense has no further questions.” 

TC: “As I understand it you were 3 days 
over leave when the collision occurred and the 
bus rolled over, is that right?” 

W: “Yes, sir.” 

TC: “The prosecution has no further ques- 
tions. Does the defense have any further 
questions?” 
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DC: “The defense has no further questions.” 
TC: “Are there any questions by the court?” 
PRES: “No questions.” 

DC: “With the consent of the accused, the 
defense and prosecution stipulate that the fol- 
lowing facts are true: That the records of the 
Bristol Community Hospital indicate John B. 
Smith, Seaman, U. S. Navy, was admitted to 
that hospital at 0930 hours, on 8 November 1951 
for a concussion, lacerations and possible inter- 
nal injuries, that the said Smith remained in 
said hospital as a patient for 18 days and that 
the said Smith was released from said hospital 
at 1130 hours on 26 November 1951.” 

PRES: “Does the accused consent to this 
stipulation?” 

ACC: “I do.” 

PRES: “Does the prosecution agree to this 
stipulation?” 

TC: “The prosecution so agrees.” 

PRES: “Subject to objection by any member 
of the court, the stipulation is accepted.” 

DC: “The defense rests.” 

TC: “The prosecution has no further evi- 
dence to offer. Does the defense have any 
further evidence to offer?” 

DC: “It does not.” 

TC: “Does the court wish to have any wit- 
nesses called or recalled?” 

PRES: “It does not.” 

TC: “The prosecution waives opening argu- 
ment.” 

DC: “If it please the court, the accused has 
been charged with an unauthorized absence for 
21 days to which he has pleaded not guilty. The 
defense will concede that for three days after 
his leave had expired John B. Smith remained 
away from his station. However, it should be 
pointed out that his absence was not just an 
adolescent lark by a good-time charlie. During 
this 3 day period the accused remained at home 
to share in the burden and responsibility of 
caring for his family while his father was ill. 
As soon as he dared leave the whole burden he 
hurried to get back to his ship and he would 
have been back after a lapse of these few days 
had it not been for this unfortunate highway 
accident of which the accused was a victim 
through absolutely no fault on his part. Be- 
cause of this serious mishap Smith was pre- 
vented against his honest desires from return- 
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ing to his duty. The accused acknowledges his 
obligation to the Navy and indeed has no wish 
to avoid it. But the accused is not guilty of 
an infraction of the rules based on 21 days 
absence because of an accident beyond his 
control.” 

TC: “If it please the court, the prosecution 
respectfully points out that the accused was 
absent without authorization at the time of his 
injury and any additional absence resulting 
from this disability does not cure the violation 
nor is it any defense. Paragraph 165 of Man- 
ual for Courts-Martial states that, “The status 
of absence without leave is not changed by an 
inability to return through sickness, lack of 
transportation facilities, or other disabilities.’ 
In that paragraph of Manual for Courts- 
Martial, absence without leave is not treated as 
being different from absence over leave, both 
relating to unauthorized absence. The absence 
therefor, even though prolonged by the bus ac- 
cident which caused the disabling injury to the 
accused is absence without authority for the 
whole 21 days, if the accused was absent with- 
out authority when the injury occurred.” 

PRES: “Has the prosecution anything fur- 
ther to offer?” 

TC: “It has not.” 

PRES: “Has the defense anything further to 
offer ?” 

DC: “It has not.” 

PRES: “The court is advised that the ele- 
ments of the offense are as follows: 

First, that the accused absented himself for 
a certain period from his unit, organization, or 
other place of duty at which he was required to 
be, as alleged; and second, that such absence 
was without proper authority from anyone com- 
petent to give him leave. 

“The court is further advised: 

First, that the accused must be presumed to 
be innocent until his guilt is established by legal 
and competent evidence beyond reasonable 
doubt ; 

Second, that in the case being considered, if 
there is a reasonable doubt as to the guilt of the 
accused, the doubt shall be resolved in favor of 
the accused and he shall be acquitted ; 

Third, that if there is a reasonable doubt as 
to the degree of guilt, the finding must be in 4 
lower degree as to which there is no reasonable 
doubt ; and 
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Fourth, that the burden of proof to establish 
the guilt of the accused beyond reasonable 
doubt is upon the Government. 

“The court will be closed.” 


Note: All persons except the members of the court 
leave the courtroom. 


PRES: “The court will come to order.” 
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f his TC: “All parties who were present when the 
Iting court closed are now present.” 
ation PRES. (ACC. stands): “John B. Smith, it is 







Man- @ ™y duty as president of this court to inform 
tatus jg You that the court in closed session and upon 
oy an secret written ballot, two-thirds of the members 





present at the time the vote was taken con- 
curring in each finding of guilty, finds you: 
Of the specification and charge: guilty. 

“The court will now hear the personal data 
concerning the accused shown on the charge 
sheet, and will receive evidence of previous 
convictions, if any.” 

TC: “The first page of the charge sheet 
shows the following data concerning the 
accused : 

U.S. S. Still. 

26 November 1951. 

Accused, Name: SMITH, John B. 

Service Number: 876 54 32. 

Grade: Seaman. 

Organization: U.S. S. Still, U. S. Navy. 

Contribution to Family Allowance: None. 

Date of Birth: 6 March 1927. 

Pay per Month, Total: $111.90. 

Initial Date and Term of Current Service: 6 Jan- 
uary 1948, for a term of six (6) years. 

Prior Service: None. 

Nature of Any Restraint of Accused: Prisoner-at- 
large on board the U. S. S. Still since 26 Novem- 
ber 1951. 

Are these data correct?” 

DC: “They are correct.” 

TC: “Lieutenant LaVar E. Stark is recalled 
to the stand. Lieutenant Stark you are re- 
minded that you are still under oath. Referring 
to the service record of the accused, is there a 
page 9 containing an entry relating to a convic- 
tion of the accused by a deck court?” 

Ws: “Tan.” 

TC: “Produce it.” 

W: “Here it is.” 

TC: “I request the reporter mark this instru- 
ment for identification.” 

REPORTER: “This will be Prosecution Ex- 
hibit 3 for identification.” 
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TC: “I now show the Prosecution Exhibit 
3 for identification to the accused for his ex- 
amination. 

(Does so.) 

“Does this entry purport to bear a signature?” 

W: “Yes. M. C. Ostby, Lieutenant, U. S. N., 
Personnel Officer, By direction of the Com- 
manding Officer.” 

TC: “Prosecution Exhibit 3 for identifica- 
tion is offered in evidence as Prosecution Ex- 
hibit 3 and permission is requested to withdraw 
it at the conclusion of the trial and substitute a 
true copy therefor. I now show it to the ac- 
cused for his inspection and possible objection.” 

DC: “The defense desires to cross-examine 
the witness on the competency of this instru- 
ment.” 

PRES: “You may proceed.” 

DC: “Does Prosecution Exhibit 3 for iden- 
tification bear a date?” 

W: “It does.” 

DC: “What date?” 

W: “11 March 1948.” 

DC: “The defense objects to the introduc- 
tion of this Exhibit on the ground that the con- 
viction occurred more than 3 years preceding 
the commission of the offense of which the ac- 
cused has been convicted at this trial.” 


PRES: “Does the prosecution desire to 
reply?” 
TC: “No.” 


PRES: “Subject to the objection of any 
member the objection is sustained.” 

TC: “The prosecution has no further ques- 
tions.” 

DC: “The defense has no further questions.” 

TC: “Are there any questions by the court?” 

PRES: “No questions by the court. 

“The witness is excused. You are cautioned 
that the warning previously given you is still 
in effect.” 

TC: “I have nothing further at this time.” 

PRES: “John B. Smith, you are advised that 
you may now present evidence in extenuation 
or mitigation of the offense of which you stand 
convicted. You may if you wish testify under 
oath as to such matters, or you may remain 
silent, in which case the court will not draw any 
inferences from your silence. In addition you 
may if you wish make an unsworn statement in 
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mitigation or extenuation of the offense of 
which you stand convicted. This unsworn 
statement is not evidence, and you cannot be 
cross-examined upon it, but the prosecution may 
offer evidence to rebut anything contained in 
the statement. The statement may be oral or 
in writing or both. You may make it yourself, 
or it may be made by your counsel, or by both 
of you. Consult with your counsel and advise 
the court what you desire to do.” 

DC: “The accused does not desire to make a 
statement or to offer matters in extenuation or 
mitigation.” 

PRES: “The court will be closed.” 


Note: All persons leave the courtroom. 


PRES: “The court will come to order.” 

-TC: “All parties who were present when the 
court closed are now present.” 

PRES: “John B. Smith, it is my duty as 
president of this court to inform you that the 
court in closed session and upon secret written 
ballot, two-thirds of the members present at the 
time the vote was taken concurring, sentences 
you to be confined for a period of 30 days and 
to forfeit 60 dollars per month for 1 month.” 

PRES: “Has the prosecution any other cases 
to try at this time?” 

TC: “I have nothing further.” 

PRES: “The court will adjourn to meet at 
my call.” t 





PROOF OF PREVIOUS CONVICTIONS 


The United States Court of Military Appeals, 
in the recent case of U. S. v. Carter (No. 159, 
USCMA) decided 18 January 1952, interpreted 
the meaning of the word “proof” as used in the 
phrase “proof of two or more previous convic- 
tions” in 127c, Section B, MCM, 1951, relating 


to additional punishments. 

The accused pleaded guilty before a special 
court-martial to a single charge and specifica- 
tion alleging absence without leave from his 
organization for a period of 5 days. After the 
findings had been announced, trial counsel 
stated that he had evidence of two previous con- 
victions and read the details thereof (to which 
the accused had no objection), but trial counsel 
did not offer the original service record of the 
accused, a certified copy thereof, or any other 
document in evidence and took no further action 
to prove the previous convictions. The special 
court-martial, in imposing a sentence, treated 
the oral unsworn statement of trial counsel as 
proof of the two previous convictions and 
adjudged a sentence which included a bad con- 


duct discharge as a permissible additional 
punishment. 


The Court of Military Appeals held that 
“proof” as used in the phrase “proof of two or 
more previous convictions,” meant “legal and 
competent evidence establishing the facts in 
issue.” In discussing evidence the court said: 

“Evidence may be presented to a court 
in various ways. ... But, insofar as we 
have been able to determine, no court of 
record has accepted the unsworn statement 
of counsel as evidence, ...” [Emphasis 
added. | 

Since the oral unsworn statement of trial 
counsel was not “evidence” and therefore not 
“proof” of the two previous convictions, the 
sentence was illegal insofar as it exceeded the 
maximum punishment permissible under the 
Table of Maximum Punishments, 127c, Section 
A, MCM, 1951. 

The court also pointed out the provisions for 
presentence procedure in paragraph 75b (2) 
MCM, 1951 and then stated that “the footnote 
[on page 520 MCM, 1951] means that while 
the accused has the right to object [to records 
of previous convictions], regardless of whether 
he exercised the objection, admissible evidence 
should be offered and received.” 
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